
 

 

 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
  

Present:      Sri Debashish Saikia,AJS 
    Chief Judicial Magistrate, 
   Sonitpur, Tezpur. 
    

GR CASE NO. 1881/12 
(U/s-147/148/323/457 of IPC) 

 
State 

 
-Vs- 

 
1. Aghuna Gaur 
2. Babu Gaur 
3. Bhakat Gaur 

      4. Tapan Gowala 
5. Fagu Nath Gaur 
6. Jogesh Gaur              Accused persons. 

 
Appearances: 

 
   Mr K Gogoi, 
  Learned Addl PP       :  For the prosecution. 
  
  Mr. B Borthakur.  
  Ld Counsel    :  For the accused.  
 
   Date of recording evidence : 5-9-14,11-2-15,2-11-15 
      6-8-16,20-7-17. 
 
  Date of hearing argument   : 23-04-2018, 14.5.18. 
 
   Date of judgment              : 18-05-18.    
 

J U D G M E N T 

 

 The prosecution case in brief is that :  

1)  The ejahar was lodged by the informant Smti Lakhamanti Gowala on 

22-07-2012 alleging inter alia that on 18-07-12 at about 2 AM the accused 

persons Aghanu Gour, Tapan Gowala, Fagnath Gour, Jogeswar Gaur, Bhakat Gaur, 

Babu Gaur and one other person entered into her house, and thereafter dragged 

her husband  Mahendra Gowala into their courtyard and gave a dao blow on his 
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head, eyes, shoulder and on the back, as a result of which her husband 

sustained severe injuries. Hence, the ezaher.  

2.  I/C Rakshmari OP on receiving the ejahar sent the same to O/C, 

Dhekiajuli PS who on receipt of the same registered the case as Dhekiajuli P.S 

Case No 323/12 U/S 147/148/457/326/325 IPC and started investigation of the 

same. On completion of investigation, police submitted charge sheet against 

accused - Aghunu Gaur, Tapan Gowala, Fagu Gaur, Jogesh Gaur, Babu Gaur and  

Bhakat Gaur U/S 147/148/457/323 IPC. 

3.    Receiving the C.R on transfer, cognizance of the offence was taken and 

summons were issued to the accused persons. The accused persons pursuant to 

receipt of summons, appeared before the Court and thereafter copy of the case 

was furnished. Vide order dtd 22-04-14 one of my Ld Predecessor in chair framed 

charges u/s 147/148/457/323 IPC which on being read over and explained, the 

accused persons pleaded not guilty and claimed to be tried.   

4.  Prosecution in order to prove this case, examined as many as six 

witnesses including the I/O.  

5. The plea of the accused is that of total denial. Statement of the accused 

persons was recorded U/S 313 Cr.P.C. in which the accused persons denied to 

have committed the offence charged with. However, the accused persons 

declined to adduce evidence.  I have heard the argument advanced by the 

learned Counsel of both sides and carefully perused the evidences on record.  

 

POINTS FOR DETERMINATION: 

 

i) Whether the accused persons, on 18-07-12, at about 

2 AM, being members of unlawful assembly and  in 

prosecution of common object of such assembly 

committed the offence of rioting and are liable to be 

punished Under Section 147, IPC?  

 

ii)      Whether the accused persons, on the same   

day, place and time, being members of an unlawful 

assembly and were at the time armed with dao, lathi 
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etc voluntarily caused hurt to Mahindra Gowala and 

are liable to be punished under Section 148/323 of 

IPC?  

 

ii) Whether the accused persons, on the same day, 

place and time, committed lurking house trespass by 

night by entering into the house of the informant 

Lakshmanti Gowala which is used as a human 

dwelling after sunset and before sunrise and are 

liable to be punished under Section 457 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

6. PW1 Smti Lakhamanti Gowala is the informant of this case.  In her 

evidence she deposed that about two years ago at about 2 am, accused Aghunu 

Gaur along with other accused persons entered their house,  and thereafter 

dragged her husband out to their courtyard, and assaulted her husband with a 

dao and lathi on his head, shoulder, and arm. She also deposed that she 

witnessed the occurrence from inside her house but, but out of fear she could 

not gather courage to intervene and save her husband from the assault.   She 

further testified that her husband somehow staggered to the house of her aunt, 

but fell down there, and in the morning her husband was taken to the Dhekiajuli 

Hospital. She further identified the ejahar lodged by her as Ext.1 whereupon 

Ext.1(1) is her signature.   

7.  PW2 Sri Liladhar Gowala is the father in law of the informant. In his 

evidence PW2 stated that accused persons and his son Mohendra Gowala under 

influence of liquor quarreled with each other and thereafter accused persons 

dragged his son out of his house to the courtyard, and then assaulted his son on 

his head, as a result of which blood oozed out of his head.  PW2 also deposed 

that his son lives, in a separate mess and at the time of occurrence he was in the 

house of his son. 

8. PW3 Mahendra Gowala is the victim and he is the husband of the 

informant. In his evidence PW3 stated that the occurrence took place in the year 
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2012 at about 10 am. PW3 deposed that on the night of occurrence when 

he was sleeping at his house, accused persons came to his house and called him, 

and the moment he reached the door of his house, accused Bhakat Gaur pushed 

him and accused Aghanu Gaur assaulted him with a bamboo stick on his head as 

a result of which he fell down on the ground. PW3 further stated that when he 

tried to get up, accused Faguna Gaur gave him a dao blow on his back, and 

thereafter when he tried to run away after crossing the boundary, accused Tapan 

Gowala assaulted him on waist with a dao. According to Pw3 he managed to 

cover a distance of about 100 feet, but he thereafter fell down, and after that he 

again managed to reach the house of her aunt Mohini Saikia and again fell down 

there. PW3 also deposed that his relatives gave him the first aid and at about 3 

am he was brought to Dhekiajuli hospital and his wife later lodged the ezaher.  

9. PW4 is Smti Durgeswari Gowala and she is the mother in law of the 

informant. Her evidence was recorded on 2.11.15.  In her evidence she deposed 

that the occurrence took place about one year ago at about 10 pm and at that 

time she was at her home. According to her on the night of occurrence at about 

10 pm, accused Aghanu Gaur called her son, and when he went out, the accused 

assaulted him and chased him into his house, and when her son managed to 

reach inside the house she bolted the door from inside, but the door of her hose 

was broke open, and thereafter her son was assaulted with a dao and her son 

sustained on his head, back and waist. According to PW4 her son was taken to 

Tezpur Civil hospital from Dhekiajuli Hospital and her son remained in the 

hospital for about six months.   

10. In cross PW4 denied the defence suggestion that while examined by the I/O 

in course of the investigation she stated before the I/O that on 18.7.12 

informant’s husband Mahendra Gowala accompanied Aghanu Gaur to the house 

of a “Kabiraj” in connection with the illness of Aghanu’s wife, and that after 

return, both Mahendra and Aghanu took liquor at Mahendra’s house till late into 

the night, and both had a quarrel with each other in a inebriated condition and 

thereafter a “marpit” took place between them. PW4 also denied that she did not 

state before the I/O that on hearing hue and cry       

11. PW5 Smti Bobita Gowala is a reported witness, having only heard about 

the incident.     
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12. PW6 Sri Hari Chandra Saikia is the I/O of the case. He conducted the 

preliminary investigation of the case. This in nutshell is the evidence available on 

record.   

13.  Ld defence counsel in course of his argument submitted that the 

prosecution case is totally false, and that the accused persons have been falsely 

implicated in the case. Learned counsel further submitted that there are a lot of 

discrepancies, as well as contradictions in the evidence of the witnesses for 

which the prosecution case cannot be believed and the accused persons 

therefore deserves acquittal. On the other hand Ld A.PP submitted that the 

prosecution case has been proved to the hilt and the accused deserves adequate 

punishment. 

 

14. In the instant case the medical report of the injured victim has been 

exhibited and proved by the I/O PW6 without objection. Perusal of Ext3 discloses 

that the doctor on examining the  victim found cut injury on the scalp, back and 

right shoulder, and that the injuries sustained by the victim was found to be 

simple in nature. The defence has not disputed the injury so sustained by the 

victim.  In the above circumstances, it now has to be seen as to who is 

responsible for the above injuries. 

 

15. The evidence of Pw3 the victim is material. However on close perusal of 

the evidence of the victim Pw3, it appears that, notwithstanding the denial of 

PW3,  the I/O PW6 confirmed that PW3 did not state before him that the 

accused persons called him, and that when he stepped out accused Bhakat Gaur 

pushed him and accused Aghnu Gaur assaulted him on head with a bamboo, as a 

result of which he fell down and when he tried to get up, accused Faguna hit him 

with a dao on his back, and while he tried to cross over a bamboo fence accused, 

Tapan Gowala hit him with a dao on his waist, and thereafter when he tried to 

run away from the spot he fell down at a distance of about 100 feet in a betel 

nut groove, and then again he managed to run a distance of about 300 feet after 

which he fell down. Revisiting the cross of PW3 it is noticed that PW3 in his cross 

admitted that on the day of occurrence he along with accused Aghnu Gour went 

to the house of a “Kabiraj” in connection with the illness of Aghnu Gour’s wife, 
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and that after their return Agnu also accompanied him to his house and 

thereafter took rest at his house. The above admission of Pw3 that he 

accompanied accused Aghnu Gour to the house of a “Kabiraj” and after their 

return accused Aghnu again accompanied him to his house is vital as because 

the defence has proved through the I/O PW6 that PW4 while narrating the 

incident in course of the investigation gave a statement before him that on      

16) 16.7.12 informant’s husband Mahendra Gowala accompanied Aghanu 

Gaur to the house of a “Kabiraj” in connection with the illness of Aghanu’s wife, 

and that after their return, both Mahendra and Aghanu took liquor at Mahendra’s 

house till late into the night, and both had a quarrel with each other in an 

inebriated condition, followed by a “marpit” between them.  I/O PW6 also 

confirmed that PW4 did state before him that on hearing hue and cry neighbor 

Tapan Gowala, Fagu Gour, Jogesh gaur, Bhakat Gour, and Babu Gour came out 

and intervened, so as to stop the “marpit” between them. PW6 also confirmed 

that PW4 in her statement before him told specifically that no weapon was used 

by any of the parties. The above confirmation by the I/O only goes on to show 

that PW4 indeed gave a statement before the I/O during the investigation stage, 

wherein she admitted about “marpit” between her son PW3 and accused Aghanu 

Gaur, and her further statement to the I/O giving a clean shit to the remaining 

accused of the instant case by attributing their presence only to intervene and 

stop the “marpit” between her son and accused Aghanu. The above aspect 

noticed in the previous statement of PW4 assumes significance, particularly 

considering the fact that she is the mother of the victim and she in her evidence 

before the court again stood by her previous statement, , only testifying against 

accused Aghanu, and not stating anything about the other accused persons. Now 

when the evidence of the victim PW3 is considered in the light of the evidence of 

his mother PW4, it is noticed that the version of the PW3 and PW4 differs in 

various material aspects. Contrary to the evidence of PW3 attributing the acts of 

assault upon him by accused Aghanu, Bhakat, Faguna and Tapan, PW4 has only 

spoken about accused Aghanu, without stating any role played by the remaining 

accused persons. This only goes on to show that the genesis of the occurrence 

has been suppressed and the real fact has not come on record through the 

evidence adduced by the prosecution side. The fact that contradiction in the 



                                                                                                  

 

7 

evidence of PW4 having been duly proved by the defence, the evidence 

adduced by her cannot be readily accepted unless her evidence finds adequate 

corroboration from other believable evidence.  Again coming back to the 

evidence of Pw3, it is noticed that the defence through the I/O PW6 has been 

able to prove the omissions appearing in the evidence of PW3. The omissions so 

appearing in the evidence of PW3 which has been discussed above, cannot be 

said to be normal omissions,that generally appears in case of a witness in the 

normal circumstances. The sequence of events as narrated by the victim Pw3 in 

course of the trial has come in the evidence for the first time in the trial. The 

implication of all the accused with specific acts of assault for the first time in 

course of the trial assumes great significance when the evidence of PW4 is 

considered vis a vis the evidence of Pw3. The fact that PW3 has also not spoken 

the actual truth and that he has suppressed material facts also is but apparent, 

from the considerable improvements he has made subsequently in course of the 

trial.  

 

17.  Coming to the evidence of PW2 who is the father of the victim, it is noticed 

that PW2 also in his evidence has also stated that his son and accused persons 

had consumed liquor and thereafter engaged in an altercation. PW2 though 

claimed to have seen the assault he however contradicted himself in course of 

his cross when he stated that he has not seen the place where his son and the 

accused consumed liquor and further he has also expressed his ignorance as to 

the place where the alleged “marpit” took place. Though PW2 again in later part 

of his cross claimed to have seen the “marpit”, the flip flop in his evidence only 

creates a doubt as to whether he has actually seen the incident, or he is merely a 

reported witness. His evidence that he has seen the incident therefore cannot be 

relied upon, and the same is kept out of consideration. 

 

18.  On the other hand the informant Pw1 though claimed to have seen the 

incident from the other side of the bamboo wall, she too have not stated in detail 

as to the manner in which the assault took place. Her evidence about the alleged 

assault is very general in nature, without any specific details, though she claimed 

to have seen the incident from the other side of the bamboo wall. In her cross 
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Pw1 also admitted that for the same incident, wife of Agahnu Gaur has also 

filed an ezaher implicating her husband. The fact that her husband consumed 

liquor on the night of occurrence also is admitted by PW1. That apart the 

conduct of the Pw1 in not trying to rescue her husband also appears to be 

unnatural. So in the backdrop of above facts and circumstances that has 

emerged from the evidence of the witnesses, it is but apparent that the genesis 

of the occurrence has been suppressed.  In the instant case, there is no evidence 

of any independent witness to support the prosecution case. The witnesses 

examined all are close relatives of the victim. That apart in the instant case the 

ezaher was also lodged on 22.7.12, whereas the incident according to the ezaher 

took place on 18.7.12. Prosecution has also not explained the delay in the 

lodging of the ezaher. Hence considering all the above aspects I am of the 

measured view that prosecution has failed to prove the case beyond all 

reasonable doubt, and the accused persons are entitled to the benefit of doubt. 

Accused persons are therefore held not guilty of the offence they are charged 

with.    

 

                                          ORDER 

 

Accused Aghanu Gaur, Babu Gaur, Bhakat Gaur,Tapan Gowala, Fagunath 

Gaur and Jogesh Gaur are acquitted of the charge u/s 147/148/323/457 IPC and 

are set at liberty forthwith.  

 The liability of the bailor is extended for 6 (six) months from today as per 

provision of the amended Cr.P.C.  

 The case is disposed of.  

  This Judgment is given under my hand and the seal of this Court on this 

18th  day of May, 2018, at Sonitpur Tezpur. 

 

 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
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     (Sri D Saikia) 
Chief Judicial Magistrate, 
     Sonitpur, Tezpur 
 
 
 
 
 

 
 
 
 
 
 

A P P E N D I X 
 

 
Prosecution witnesses 
 
1. PW1   :    Smti Lakhamanti Gowala 
2. PW2  : Sri Liladhar Gowala 
3. PW3  : Sri Mahendra Gowala 
4. PW4  :  Smti Durgeswari Gowala 
5. PW5  : Smti Bobita Gowala 
6. PW6  : Sri Hari Chandra Saikia     
 
 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1  :  FIR  
Ext2  : sketch map 
Ext3 : Medical report 
Ext4 : Charge sheet 
 
 
Documents exhibited by the defence 
 
Nil.  
 
 
 
 

(Sri D.Saikia ) 
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Chief Judicial Magistrate, 
Sonitpur, Tezpur 

 
 
 
 
 
 


